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S Who is liable?

¸ Conceptual distinction between:

ïThe content provider (author)

ïThe person who selects the content (edit)

ïThe publisher

ïTraditional distributers (eg library, retailer)

ïThe person who makes the content available 
(intermediary, internet service provider)

¸Different degrees of control

¸Different liability
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S Liability & Immunity

¸Two parts of the presentation

¸Two levels of regulation

ïLaws imposing liability

ïLaws providing immunity to specific activities
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Part One

Laws Imposing Liability
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S Collecting illegal materials

¸Illegal, indecent or offensive content

ïCopyright Infringement

ïDefamation

ïObscenity

ïPublic Order

ïNazi materials

ïTerrorism

ïAge-restricted materials
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L
S Defamation (1)

¸What is defamation?

¸ Publication of an untrue statement

¸ The statement has at least one or more of these 

negative impacts: 

ïIt exposes the claimant to hatred, contempt or ridicule 
or

ïIt causes the plaintiff to be shunned or avoided by 
others or

ïIt lowers the plaintiff in the estimation of ordinary, 
right-thinking people

¸ Potential plaintiff
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L
S Defamation (2)

¸Who is liable for defamation? (1)

ïAuthors, editors and publishers

ïNOT an author, editor or publisher

¸Processing, making copies of, distributing or selling 

any electronic medium in or on which the statement 

is recorded or in operating or providing any 

equipment, system or service by means of which the 

statement is retrieved, copied, distributed or made 

available in electronic form

¸Operator of a communications system by which the 

statement is transmitted/made available

¸E-depository
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L
S Defamation (3)

¸Who is liable for defamation? (2)

ïBut someone who is NOT an author, editor or 
publisher may be liable!

ïDistributors and the innocent dissemination 
defence

ïTaking reasonable care AND

ïDid not know and had no reason to believe that 
what the person did contributed to the 
publication of a defamatory statement

ïGodfrey v Demon case
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S Defamation (4)

¸ How long lasts liability after publication?

¸ Online archives ïliability forever?

¸ Each access, each viewing counts as a separate 

publication

¸ No matter when the material was first published

¸ Problem: limitation period (12 months) does not 

run out

¸ Defence of qualified privilege not available on 

republication
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S Obscenity (1)

¸ Could any of the materials in the e-collection be 

obscene?

¸ Criminal offence to 

ïpublish an obscene article (whether for gain or not) or

ïto have an obscene article for publication for gain

¸ Publication includes making available for 

downloading from a website; includes electronic 

transmission
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L
S Obscenity (2)

¸ What is obscene?

¸ Likely to deprave and corrupt persons likely to read, see or 

hear it.

¸ Not limited to pornographic materials, could also be violent 

material, material relating to explosives, perhaps even 

illicit drugs.

¸ Depends on circumstances

¸ Defences:

ïNot having examined the article in question

ïNo reasonable cause to suspect that the publication of the article 

would lead to liability


